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MVEMORANDUM OPI NI ON

CARLUZZO, Special Trial Judge: In a Notice of Determ nation

Concerning Collection Action(s) Under Section 6320 and/or 6330,1

dated January 5, 2005, respondent determ ned that the Notice of

1 Section references are to the Internal Revenue Code of
1986, as anended, in effect for the relevant period. Rule
references are to the Tax Court Rules of Practice and Procedure.
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Federal Tax Lien, filed on or about Cctober 21, 2003, is an
appropriate collection device with respect to petitioner’s
out standi ng Federal inconme tax liabilities for the years 1996
t hrough 1999, inclusive, which liabilities, including additions
to tax and interest, at the tinme totaled nore than $56, 000
(petitioner’s outstanding tax liabilities).

The issue for decision is whether respondent abused his
discretion:? (1) By refusing to release or withdraw the above-
referenced Notice of Federal Tax Lien, and/or (2) by rejecting
petitioner’s proposed collection alternative.

Backgr ound

The absence of a stipulation of facts notw t hstandi ng,
see Rule 91, the relevant facts in this case are relatively
straightforward and easily sunmari zed.

Petitioner’s outstanding tax liabilities arise from
anounts reported on Federal incone tax returns. As best as can
be determned fromthe record, each return was filed | ate, and

the unpaid tax liability shown on each return is attributable

2 1n his request for an adnministrative hearing, petitioner
all eged that the “IRS assigns arbitrary anounts due w t hout
provi ding any basis for its outstandi ng anount determ nations”.
Simlarly, in the petition, petitioner alleges that “lien
collection anounts are arbitrary”. Because nothing was submtted
supporting those allegations during either the admnistrative
hearing or the trial, we do not consider petitioner to have
chal | enged the exi stence or the anmount of his outstanding tax
ltabilities. Consequently, we review respondent’s collection
action for abuse of discretion. Sego v. Conm ssioner, 114 T.C,
604, 610 (2000).
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either entirely or largely to the inposition of the alternative
m ni numtax. See sec. 55.

In an offer-in-conprom se dated COctober 26, 2000 (the 2000
offer), petitioner proposed to satisfy his outstanding tax
l[iabilities with an $8,256 cash offer, payable within 90 days
fromthe date the offer was accepted by respondent. The 2000
of fer, which was received by respondent on Novenber 2, 2000, was
based upon “doubt as to collectability”. Along with the 2000
offer, petitioner submtted various financial information and
docunents in support of his claimthat he had “insufficient
assets and incone to pay the full anount” of his outstanding tax
liabilities.

The manner in which the 2000 of fer was handl ed by respondent
is not entirely clear—to say that it |angui shed woul d be
sonewhat of an understatenent. According to petitioner, the 2000
offer was transferred fromone of respondent’s offices to
anot her, over and over again. |In the nmeantine, petitioner
suffered the horror of being present at the Wrld Trade Center
during the Septenber 11, 2001, terrorist attack, apparently | ost
his job, and noved from New York to Vernont, where he resided
when the petition was filed in this case.

In a letter dated June 16, 2003, petitioner was advised that
the 2000 offer was assigned to Revenue O ficer Joseph Barry

(M. Barry). In the opening paragraph of the letter, M. Barry
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apol ogi zed to petitioner “for the long delay in getting back” to
him The letter went on to note that M. Barry had “revi ewed the
[ 2000] offer file carefully” and concluded that “all of it is too
dated to be of any use in evaluating” the 2000 offer. M. Barry
noted that he needed “current information and docunentation to
accurately evaluate” the 2000 offer. In addition to nunerous
specific requests for additional information and docunentati on,
M. Barry requested that petitioner provide “copies of all 2002
W 2s received by anyone in * * * [petitioner’s] househol d”.

Al t hough petitioner was married during all times relevant to this
proceedi ng, his outstanding tax liabilities did not arise from
joint returns.

Petitioner’s presentation at trial nmakes it clear that at
the tine he received M. Barry’'s letter, he was | ess than pl eased
with the situation. Nevertheless, in a letter dated July 25,
2003, he responded to M. Barry’'s request for current financial
information. For the nost part he conplied; however, in response
to the request for information regarding his spouse, petitioner
noted that his filing status for the years to which his
outstanding tax liabilities and the 2000 offer rel ate was
“married filing separately”. Petitioner, in effect, objected to
M. Barry's request for information relating to petitioner’s

wi fe.
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Fromrepresentations nmade in petitioner’s July 25 letter, it
appears that along with the letter, petitioner submtted a new
of fer-in-conmprom se (the 2003 offer).®* According to the 2003
of fer, petitioner proposed to satisfy his outstanding tax
liabilities with a cash offer of $1,000 payable within 90 days
fromthe date that respondent accepted it. As in the case of the
2000 offer, the 2003 offer was based upon “doubt as to
collectability”.
In a letter dated August 6, 2003, from M. Barry, petitioner
was asked to supplenent sone of his responses, and once agai n,
M. Barry requested information relating to the 2002 i ncone of
petitioner’s wife. According to M. Barry, the incone of
petitioner’s wife was “relevant to * * * petitioner’s offer”.
El sewhere in the letter, petitioner was advised that “for the IRS
to accept an offer based upon doubt as to collectability, the
anount offered nust be at |east equal to the taxpayer’s net
equity in assets”. On the basis of an analysis of petitioner’s
financial status included in the letter, M. Barry concluded that
petitioner’s “current offer does not appear to neet that
criterion”. It cannot be determ ned whether references to

petitioner’s “offer” or “current offer” nmade in the August 6

3 The exact date that the 2003 offer was submitted cannot be
determned. It is referenced in petitioner’s July 25, 2003,
letter to M. Barry but dated July 27, 2003. M. Barry
acknow edged recei pt of the 2003 offer on Aug. 25, 2003.
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letter relate to the 2000 offer or the 2003 offer. Be that as it
may, it is clear that from August 2003 the focus of the parties
was on the 2003 offer.*

M. Barry’'s August 6 letter to petitioner also advised
petitioner that M. Barry intended to file a Notice of Federal
Tax Lien unless petitioner appealed his decision to do so in the
manner explained in the letter. M. Barry's decision to file a
Notice of Federal Tax Lien was nade, at least in part, in order
to establish the priority of the Governnent’s interest in rea
estate owned by petitioner. See sec. 6323.

Petitioner’s response to M. Barry' s August 6 letter cane in
a letter dated Septenber 12, 2003. Petitioner provided sone of
the additional information but once again refused to provide

information regarding his wife's 2002 incone.?®

“ In a nmenorandum dated Sept. 25, 2003, M. Barry notes that
the 2000 offer was “returned”. Oherwise the ultimte
di sposition of the 2000 offer remains as nmuch a nystery as its
status from July 2000 through June 2003.

> The dispute between M. Barry and petitioner on this point
is somewhat puzzling inasnuch as the information sought was
apparent froma copy of the 2002 joint Federal inconme tax return
filed by petitioner and his wife. The return shows adjusted
gross income of $149,421. It appears that the 2002 joint return
was reviewed by M. Barry, and petitioner nust have been aware
that M. Barry had access to that return.

It should al so be noted that, under the circunstances, M.
Barry’s request for petitioner’s wife' s inconme was consi stent
with sec. 301.7122-1(c)(2)(ii)(A), Proced. & Adm n. Regs.
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In a Form 9423, Collection Appeal Request, dated Septenber
23, 2003, petitioner appealed M. Barry' s decision to file a
Noti ce of Federal Tax Lien. In that docunment petitioner argued
that a Notice of Federal Tax Lien should not be filed because,
anong ot her reasons: (1) The 2003 offer was still pending; (2)
filing the notice would add to the health problens he was
suffering as a survivor of the terrorist attack on the Wrld
Trade Center; (3) he was cooperating fully with respondent in
attenpting to resolve his tax problens; (4) filing the notice
woul d adversely affect his ability to obtain credit; and (5)
filing the notice could adversely affect his ability to secure
future enpl oynent.

Petitioner’s appeal of M. Barry's decision to file a Notice
of Tax Lien was handl ed by Appeals O ficer Deborah L. Ross.
After conferring with petitioner’s representative, Ms. Ross, in a
conpr ehensi ve nenorandum dat ed Oct ober 20, 2003, that addresses
each of the argunents advanced by petitioner, “sustained’” M.
Barry’'s decision to file a Notice of Federal Tax Lien with
respect to petitioner’s outstanding tax liabilities. The letter
advi sing petitioner of Ms. Ross’s decision, and the reasons for
that decision, also notified petitioner that if he were to
“successfully negotiate an acceptable offer-in-conpromse, the

lien would be rel eased upon paynent of the anount offered”.
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As noted above, on or about Cctober 21, 2003, a Notice
of Federal Tax Lien was filed with respect to petitioner’s
outstanding tax liabilities (the NFTL). By letter dated
Cct ober 27, 2003, petitioner was advised of the event and
notified of his right to request an adm nistrative hearing to
di spute it, which he did in a request dated Novenber 27, 2003.

A short tinme earlier, by letter dated Novenber 19, 2003,
petitioner was advised that the 2003 offer had been rejected
because: (1) It was “less than * * * [petitioner’s] reasonable
collection potential”; and (2) petitioner had “failed to provide
the requested informati on and docunentation” about his wife's
i ncome and expenses. That letter also advised petitioner that he
coul d appeal the rejection of the 2003 offer, which he did by
| etter dated Decenber 18, 20083.

Petitioner’s request for an admnistrative hearing with
respect to the NFTL and his appeal of the rejection of the 2003
offer were assigned to Settlenment O ficer Mchael Blais (M.

Bl ais). For reasons discussed in a nenorandum dated Decenber 15,
2004, M. Blais upheld the rejection of the 2003 offer.

During the adm nistrative hearing conducted in connection
with the NFTL, petitioner offered an install nent agreenent as an
alternative collection action. Under the terns of the proposed

install ment agreenment, petitioner offered to pay $100 per nonth
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towards his outstanding tax liabilities. M. Blais rejected
t he proposed install nent agreenent because it would not allow
petitioner’s outstanding tax liabilities to be paid within the
applicable periods of I[imtation. Having previously upheld the
rejection of the 2003 offer, M. Blais further concluded that the
NFTL was an appropriate collection action with respect to
petitioner’s outstanding tax liabilities, and he caused the
above-referenced notice of determ nation that forns the basis for
this case to be issued on January 5, 2005.

Di scussi on

Petitioner availed hinself of three separate, albeit nore or
| ess related, adm nistrative appeals that preceded this
proceedi ng. He appealed M. Barry’'s (the revenue officer)
decision to file the NFTL; he appealed M. Barry' s rejection of
the 2003 offer; and he challenged the filing of the NFTL in a
section 6320(c) hearing. Technically, only his challenge to the
filing of the NFTL is reviewable in this proceeding. After all,
as noted in countless opinions, we are a Court of limted
jurisdiction, and our jurisdiction in this proceeding is
establ i shed exclusively, and limted, by section 6330(d).

Consequent |y, even though the appeal of the rejection of the

2003 offer and petitioner’s request for a section 6320(c) hearing
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were considered by the sane settlenment officer, M. Blais,® and
even though the issues raised in those proceedi ngs were
i nexorably intertw ned so that, nore likely than not, the
determ nation that the NFTL was an appropriate collection action
must have been, at |east to sonme extent, influenced by the
decision with respect to the rejection of the 2003 offer, we do
not consider the appropriateness of that decision because the
2003 offer was not submtted during the course of the section
6320(c) adm nistrative hearing. See sec. 301.6320-1(f)(2),
QRA-F3, Proced. & Admin. Regs.’

| nstead, our focus is on respondent’s rejection of the
install ment agreenent offered by petitioner during the section
6320 adm nistrative hearing, and respondent’s refusal to w thdraw
or release the NFTL. According to petitioner: (1) The
i nstal |l ment agreenent should have been accepted in |lieu of the
NFTL; and (2) the NFTL should not have been filed while the 2003
of fer was under consideration. Petitioner advances several other

procedural grounds (sone of which will be addressed below in

6 Sec. 6330(b)(3) provides, in relevant part: “The hearing
under this subsection shall be conducted by an officer or
enpl oyee who has had no prior involvenent with respect to the
unpaid tax * * * before the first hearing under * * * section
6320. A taxpayer may waive the requirenent of this paragraph.”
Petitioner does not suggest that M. Blais should not have been
assigned to both matters.

" M. Blais upheld the rejection of the 2003 of fer under
procedures established under sec. 7122(e).
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support of his position that respondent’s refusal to w thdraw or
rel ease the NFTL is an abuse of discretion.® According to
respondent, neither the rejection of petitioner’s proposed
collection alternatives nor the other grounds raised by
petitioner give rise to the relief that he seeks. For the
foll ow ng reasons, we agree with respondent.

Petitioner’s claimthat it was inproper to file the NFTL
whil e the 2003 offer was under consideration is easily rejected.
Unli ke section 6331(k)(1), which precludes a levy while an offer-
i n-conprom se i s under consideration, there is no such
restriction in section 6321, which provides: “If any person
liable to pay any tax neglects or refuses to pay the sane after
demand, the anmount * * * shall be a lien in favor of the United
States upon all property and rights to property, whether real or

personal , bel onging to such person.”

8 Petitioner also argues that the NFTL is invalid because:
(1) He did not receive notice as required under sec. 6320(a)(2) -
a noot point as a tinely sec. 6320(c) hearing was requested,

Call v. Comm ssioner, T.C. Meno. 2005-289, affd. 230 Fed. Appx.
758 (9th Cir. 2007); and (2) the NFTL was not signed, which is
not necessary. See Mlamyv. Conmm ssioner, T.C Meno. 2004-94.

Petitioner al so conplains about the nmanner in which he was
treated by various Internal Revenue Service enployees in
connection wth the collection of his outstanding tax
liabilities. W need not address those conplaints, however,
because even if legitimate, none woul d have any inpact on his
entitlement to the relief he seeks in this proceedi ng.

Anmong ot her conplaints raised by petitioner that will not be
addressed here are: (1) Respondent took an unreasonably | ong
time to consider the 2000/2003 offer; and (2) M. Barry is
i nconpet ent .
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In addition to the lien that arises under section 6321,
sonetines referred to as a “secret lien”, a notice of Federal tax

lien filed in accordance with section 6323 operates to protect
the Governnent’s interest in a taxpayer’s property against the
claims of other creditors of the taxpayer. Consistent with the
pur pose of section 6323, in this case, the NFTL was filed in
order to protect the Governnent’s interest in certain real estate
owned by petitioner and his spouse. It was not inproper for
respondent to file the NFTL while the 2003 offer was under

consi deration, and respondent’s refusal to withdraw or rel ease
the lien on that ground is not an abuse of discretion.

Section 6159 allows the Conmm ssioner “to enter into witten
agreenents with any taxpayer under which such taxpayer is allowed
to make paynent on any tax in installnment paynments”, if the
Comm ssi oner “determ nes that such agreenent will facilitate ful
or partial collection of such liability.” W begin our
consideration of petitioner’s claimthat respondent should have
accepted his proposed installnent agreenent in lieu of the NFTL
by noting that an install nent agreement is not necessarily an
alternative to a notice of Federal tax lien. |In those situations
where the taxpayer and the Comm ssioner have entered into an
instal |l ment agreenent, a notice of Federal tax lien may still be

filed. See Crisan v. Conmmi ssioner, T.C Meno. 2007-67; sec.

301.6159-1(d)(3), Proced. & Adm n. Regs.
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As it stands, to be entitled to the relief he seeks in this
case, petitioner nust establish that, in and of itself,
respondent’s refusal to agree to the install nment agreenent that
he proposed during the adm nistrative hearing was an abuse of
di scretion. This he has failed to do.

Accepting or rejecting an install nent agreenent proposed by
a taxpayer is within the discretion of the Conm ssioner. See
sec. 301.6159-1(b)(1)(i), Proced. & Adm n. Regs. Discretionary
deci sions nade in response to an installnent agreenent proposed
by a taxpayer will not be upset unless it is denonstrated that
the decision was arbitrary in one way or another and could not be

supported in law and in fact. See Freije v. Comm ssioner, 125

T.C. 14 (2005); Schulman v. Comm ssioner, T.C Meno. 2002-129.

In this case, the settlenent officer took into account
petitioner’s outstanding tax liabilities and revi ewed what
financial information petitioner submtted.

Based upon his review, the settlenent officer noted that the
i nstal |l ment agreenent proposed by petitioner would not be
sufficient to pay off petitioner’s outstanding tax liabilities
within the applicable periods of limtation. After review ng
petitioner’s financial situation, the settlenent officer also
concluded that the install nment agreenent proposed by petitioner
did not accurately represent petitioner’s ability to pay. W

do not substitute our judgnent for the settlenment officer’s on
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such matters. See Murphy v. Conmi ssioner, 125 T.C. 301, 320

(2005), affd. 469 F.3d 27 (1st Cr. 2006). \Whether we agree or

di sagree on the point is uninportant. It can hardly be said the
settlenment officer’s conclusion was in any way arbitrary,
capricious, or wthout sound basis in fact. Respondent’s refusal
to accept the install nment agreenent proposed by petitioner during
the section 6320 adm ni strative hearing was not an abuse of

di scretion.

At the section 6320(c) adm nistrative hearing, petitioner
chal | enged the appropriateness of respondent’s proposed
collection activity and offered a collection alternative. See
sec. 6330(c)(2)(A)(ii) and (iii). The record establishes that
the settlenment officer took into account petitioner’s chall enge,
considered petitioner’s collection alternative, and ot herw se
proceeded in the manner contenpl ated by sections 6320 and 6330.
Petitioner has not called our attention to any specific
provi sions of the relevant statutes, regulations, or provisions
of the Internal Revenue Manual that the settlenent officer has
violated or failed to take into account.

Considering all of the facts and circunstances, we are
satisfied that respondent’s determ nation that the NFTL is an
appropriate collection action with respect to petitioner’s
outstanding tax liabilities is supported in law and in fact. It

follows that the determ nation is not an abuse of discretion, see
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Freije v. Conm ssioner, supra, and respondent nmay proceed with

col l ection as proposed in the above-referenced notice of
determ nation

To reflect the foregoing,

Deci sion will be entered

for respondent.




